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Applicant requests review of the final rejection in the above-identified application. No amendments are being filed 
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In reply to the Final Office Action of May 1 , 2007, Applicant submits the following 
remarks for consideration by the Members of the pre-appeal brief conference. 

I. Brief Background 

The application includes ten (10) independent claims of which independent 
claims 108, 114, 117, 121, 122, 127, and 130 have been allowed. Independent 
claims 105, 120, and 125 stand rejected under 35 U.S.C. § 102(b). The rejection of 
independent claims 105, 120, and 125 under 35 U.S.C. § 102(b) is the subject of this 
Request for a Pre-Appeal Conference. 

II. Clear Errors 

(1) The Examiner's rejection of claims 105, 106, and 120 (of which claims 105 
and 120 are independent) under 35 U.S.C. § 102(b) as being unpatentable over U.S. 
Patent No. 3,486,505 to Morrison ("Morrison"), is erroneous because: 
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(a) independent claim 105 recites a method for performing a surgical procedure 
using a surgical retractor with two spaced apart retractor arms, each retractor arm 
having first and second supporting surfaces, where "the first supporting surface of each 
retractor arm engages one vertebrae and the second supporting. surface of each 
retractor arm engages the other vertebrae"; 

(b) independent claim 1 20 recites a surgical retractor for use in distracting 
adjacent vertebrae having first and second retractor arms, where "each retractor arm 
[defines] a first vertebra supporting surface and a second vertebra supporting surface"; 

(b) as shown in Fig. 26, for example, Applicant discloses a surgical retractor 
(extended outer sleeve 700) including an elongate member (hollow tubular member 
702) with two spaced apart retractor arms (extended portions 720 and 722), each 
retractor arm including first and second supporting surfaces, where, as shown In 
Fig. 27, the first supporting surface of each retractor arm engages one vertebrae and 
the second supporting surface of each retractor arm engages the other vertebrae; 

(c) Morrison teaches an orthopedic surgical instrument B having a supporting 
frame 10 with arms 1 1 that are "mounted for movement toward and away from one 
another., .each arm being provided with a tip 12 at Its forward end, the tips being 
movable into proximate (close) relationship relative to one another (see Fig. 1) so that 
they may be inserted between closely adjacent vertebral bodies A" (Morrison column 2, 
lines 10-18); 

(d) as shown in Fig. 2 of Morrison, however, each of the arms 11 (and their 
associated tip 12) only contacts one of the vertebral bodies A; 

(e) accordingly, Morrison does not teach or suggest a surgical retractor with two 
spaced apart retractor arms, each retractor arm having first and second supporting 
surfaces, where the first supporting surface of each retractor arm engages one 
vertebrae and the second supporting surface of each retractor arm engages the other 
vertebrae, or teach or suggest a surgical retractor for use in distracting adjacent 
vertebrae with first and second retractor arms, where each retractor arm defines a first 
vertebra supporting surface and a second vertebra supporting surface; 

-2- 
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(f) because Morrison does not teach or suggest a surgical retractor according to 
independent claims 105 and 120, claims 105 and 120 are patentable over the 
Examiner's rejection, and claims 106 and 107 depending from independent claim 105 
are patentable at least due to their dependency from an allowable independent claim. 

(2) The Examiner's rejection of claims 125 and 126 (of which claim 125 is 
independent) under 35 U.S.C. § 102(b) as being unpatentable over U.S. Patent 
No. 5,431 ,658 to Moskovich ("Moskovich" ), is erroneous because: 

(a) independent claim 125 recites method for performing a surgical procedure 
using a surgical retractor, where the surgical retractor includes "an elongate hollow 
member having proximal and distal end portions, the distal end portion having first and 
second stationary retractor arms configured for insertion at least partially into an 
intervertebral space defined between upper and lower opposed vertebrae"; 

(b) as shown in Fig. 26, for example, Applicant discloses a surgical retractor 
(extended outer sleeve 700) including an elongate hollow member (hollow tubular 
member 702) having first and second stationary retractor arms (extended portions 720 
and 722); 

(c) Moskovich teaches a bone graft insertion facilitator having guides 1 and 2 
inserted between two vertebrae 3 and 4 that are moveable relative to one another, both 
in the embodiment shown in Fig. 1 and the embodiment shown in Fig. 6, to facilitate 
movement of the two vertebrae 3 and 4 apart from one another for accepting a bone 
graft 5 therebetween, where neither the embodiment shown in Fig. 1 nor the 
embodiment shown in Fig. 6 includes an elongate hollow member; 

(d) accordingly, Moskovich does not teach or suggest a surgical retractor 
including an elongate hollow member having proximal and distal end portions, the distal 
end portion having first and second stationary retractor arms configured for insertion at 
least partially into an intervertebral space defined between upper and lower opposed 
vertebrae; 

(e) because Moskovich does not teach or suggest a surgical retractor according 
to independent claim 125, claim 125 is patentable over the Examiner's rejection, and 

-3- 



PACE 8/9 * RCVD AT 8/30/2007 3:21:43 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-3/22 " DNIS:2738300 » CSID:3308772030 " DURATION (mm-ss):03-34 



From: MARTIN & FERRARO, LLP (OH) 



3308772030 



08/30/2007 15:24 



U200 P. 009/009 



Application No. 09/605,001 
Pre-Appeal Brief Request For Review dated August 30, 2007 
Reply to Final Office Action of May 1, 2007 



claim 126 depending from claim 125 f is patentable at least due to Its dependency from 
an allowable Independent claim. 

III. Conclusion 

In view of the foregoing remarks, it is respectfully submitted that the claims are 
patentable. Therefore, it is requested that the Members of the Pre-Appeal Brief 
Conference reconsider the outstanding rejections In view of the preceding comments. 
Issuance of a timely Notice of Allowance of the claims is earnestly solicited. 

To the extent any extension of time under 37 C.F.R. § 1 .136 Is required to obtain 
entry of this reply, such extension is hereby respectfully requested. If there are any 
fees due under 37 C.F.R. §§ 1 .16 or 1 .17 which are not enclosed herewith, including 
any fees required for an extension of time under 37 C.F.R. § 1 .1 36, please charge such 
fees to our Deposit Account No. 50-3726. 



Respectfully submitted, 



MARTIN & FERRARO, LLP 



Dated: 



August 30. 2007 




Thomas H. Martin 
Registration No. 34,383 



1557 Lake O'Plnes Street, NE 
Hartville, Ohio 44632 
Telephone: (330) 877-0700 
Facsimile: (330) 877-2030 
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